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SYNOPSIS OF THE LAW OF EASEMENTS
THOMfAS ALEXANDER *

Easements are real property interests and as such are subject to
all of the laws of real property. Ordinarily real property is thought
of in terms of tangibles. Because easements are intangible, however,
a separate and unique body of law has grown up around them. Although this law varies to some extent from state to state, this article
will be concerned mainly with the nature and characteristics of the
law of Florida, especially that laid down in the decisions of the highest
court of the state.
An easement is a privilege without profit that the owner of one
tenement, by reason of such ownership, has a right to enjoy over the
tenement of another person for a special purpose not inconsistent with
a general property in the owner.'
An easement is characterized by the following qualities:2
(I) It is an incorporeal interest.
(2) It is imposed upon corporeal property.
(3) It confers no right on its owner to receive any profits accruing from the property.
(4) It is imposed for the benefit of corporeal property and not
upon the person of the owner.
(5) It is dependent upon two distinct tenements - the dominant, to which the right belongs, and the servient, upon
which the obligation rests.
An easement may be created by prescription, express grant - including reservation in a deed - or implied grant. These methods will
be considered separately.
PRMsCRIMtON

Every state in the United States has statutes dealing with acquisition
of title by adverse possession, but very few jurisdictions have statutes
OLL.B. 1931,. University of Florida; Member of Tampa, Florida, Bar.
'Burdine v. Sewell, 92 Fla. 375, 384, 109 So. 648, 652 (1926); Hollomon v. Board
of Education, 168 Ga. 359, 364, 147 S.E. 882, 884 (1929); Frye v. Sebbitt, 145 Neb.
600, 606, 17 N.W.2d 617, 621 (1945).
2Burdine v. Sewell, 92 Fla. 375, 384, 109 So. 648, 652 (1926).

[5051

https://scholarship.law.ufl.edu/flr/vol8/iss4/9

2

Alexender:
Synopsis ofLAW
the Law
of Easements
UNIVERSITY
OF FLORIDA
REVIEW
dealing expressly with the matter of obtaining an easement by use of
the property of another for a prescribed period. The courts have
simply read the easement laws into the adverse possession statutes.
An easement by prescription is created by continued adverse use
for the prescribed period with the knowledge of the person against
whom the easement is claimed. Knowledge can be presumed when a
use is uninterrupted, open, and visible. 3 The burden of proof in
establishing an easement by prescription rests upon the person as4
serting the right.
The period during which the use must be exerted varies from
state to state. In America the great weight of authority is that the
period for obtaining an easement is the same as that required to obtain
title by adverse possession. 5 Florida, however, is unique in that title
can be obtained by adverse possession in seven years, but the acquisition of an easement requires twenty years of adverse use. 6 This result
was reached by reasoning that, since the common law of Florida is
the same as that of England as it existed on July 4, 1776, and the
prescriptive period in England at that time was twenty years, the
same length of time should be required in Florida. 7 It seems that
this reasoning is not entirely correct. The law of England in 1776
was not that a twenty-year period of adverse use was required for the
acquisition of an easement but that the same period was required for
obtaining an easement as for obtaining title by adverse possession, and
that period happened to be twenty years at the time.8 It is unlikely,
however, that the Court will ever correct that error and change the
period to seven years, the period that logically should have been
adopted.
Many uses made of the property of others fall short of the requirements for prescription. The use must be actually hostile to the owner.
An illustration of a use that failed because of a lack of hostility may be
found in the case of one who had used a public road in common
with the public and claimed that he had acquired an easement by
prescription by this use. He therefore considered himself entitled to
SF. C. Ayres Mercantile Co. v. Union Pac. R.R., 16 F.2d 395 (8th Cir. 1926);
J. C. Vereen & Sons v. Houser, 123 Fla. 641, 167 So. 45 (1936).
4
West v. West, 252 Ala. 296, 40 So.2d 873 (1949); J. C. Vereen & Sons v. Houser,
supra note 3.
5WARREN, CASES ON PROPERTY 215 (2d ed. 1938).
6j. C. Vereen & Sons v. Houser, 123 Fla. 641, 167

So. 45 (1936).
7Zetrouer v. Zetrouer, 93 Fla. 976, 117 So. 383 (1928).
8See 14 FLA. L.J. 67 (1940).
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continue the use after the state had abandoned the road. The Court
logically held that no easement had been acquired, since the claimant
had not been asserting a right independent of that given by the state.9
Of course the claimant would have acquired an easement by prescription if he had continued to make use of the road for the prescribed
period after abandonment by the state.
Similarly, a use is not adverse if it is made in pursuance of permission or authority granted by the owner of the property, although
use under an invalid grant of an easement can be adverse. For instance,
one who acquires permission to pass over the property of another for
purposes of ingress and egress will not gain an easement by prescription. 10 For the same reason, one who hunts or fishes on property that
the owner has thrown open to the public for such purposes will not
acquire a prescriptive right.'1 The fact that permission has been given
to the public, however, will not always preclude the possibility of
an individual's acquiring an easement. One who wishes to use the
property, and by his use acquire an easement, must use the property
in such a manner that his acts can be differentiated from those of
people operating under the permissive use. The claimant must regard
his use as a matter of right and not of permission, and his acts must
be of such a nature as to give notice to an ordinarily observant owner
of a servient estate that the user is claiming a right personal to himself and is not acting under the mere permissive use granted to the
public.
EXPRFmSS GRANT
Easements may be expressly granted apart from any conveyance
of the property over which they are to be exercised, or they may bg
2
included in a conveyance of the property.
No special words of art or form are needed to create an easement
by express grant. All that is required is that the instrument show
that the grantor intended to create such a right. 3 Of course the words
of the instrument itself must.determine the extent of the easement
created.
9Winthrop v. Wadsworth, 42 So.2d 541 (Fla. 1949).
lojesse French Piano 8- Organ Co. v. Forbes, 129 Ala. 471, 29 So. 683 (1901);
Burdine v. SeweU, 92 Fla. 375, 109 So. 648 (1926).
"Cobb v. Davenport, 32 N.J.L. 369 (Sup. Ct. 1867).
'12GAtF, EASFaSaN~s 70 (12th ed. 1950).
"3Allen v. Massachusetts Bonding & Ins. Co., 248 Mass. 378, 143 N.E. 499 (1924);
Seaboard Air Line Ry. v. Dorsey, 111 Fla. 22, 27, 149 So. 759, 761 (1933) (dictum).
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Care must be taken to distinguish an easement from a license.
The latter gives the licensee no interest whatsoever in the land. It is
merely a permit to use the property of another and as such does not
14
run with the title to the land.
Since an easement is an interest in land, any grant of an easement
must be in writing to be enforceable. The Florida Court recently
refused to enforce an oral easement even though the promise was made
with the intent to defraud purchasers of property in the area. 15
An instrument creating an easement is not invalid because of the
fact that the way is not defined by metes and bounds. If a right of
way has existed prior to the grant of the easement by written instrument, the limits of the way formerly existing may be adopted as the
limits of the way granted in the instrument. For example, one decision 16 held that an instrument providing for an easement "on north
and south lines of above property for use as a road, connecting with
County Road" was sufficiently clear to grant an easement.
In construing a grant of an easement in a deed the court may
consider the situation of the property, the prior relations of the parties,
the surrounding circumstances at the time the instrument was executed, and the practical construction given by the parties' conduct,
admissions, or contemporary usage with respect to the asserted easement.17
In Florida an easement may be created in favor of the grantor
of land by the inclusion of a "reservation" in the deed of conveyance.18
A reservation is the creation on behalf of the grantor of a new right
issuing out of the property interest granted, something that did not
exist as an independent right before the grant. An "exception," on the
other hand, operates to sever a pre-existing part from the thing granted.
The Florida Court, adhering to the strict rule, has indicated that an
attempt to create an easement by exception will fail, because the easement is a new right.' 9
By definition one who reserves an easement is reserving in himself
a personal right. The Florida Court, in applying the definition lit14Burdine v. Sewell, 92 Fla. 375, 109 So. 648
184, 178 N.E. 359 (1931).
'sCanell v. Arcola Housing Corp., 65 So.2d 849
59 Cal. App.2d 833, 139 P.2d 983 (1943).
16Kotick v. Durrant, 143 Fla. 386, 196 So. 802
17Ibid., Hasselbring v. Koepke, 263 Mich. 466,
' 8 See Jacksonville v. Shaffer, 107 Fla. 367, 144

(1926); Boland v. Waiters, 346 In.
(Fla. 1953). Contra, Rose v. Peters,
(1940).
248 N.W. 869 (1933).
So. 188 (1932).

'9lbid.
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erally, has held that unless words of inheritance are used in the reservation the grantor will reserve in himself only a life interest. 20 This
holding is questionable in that a Florida statute2 1 dispenses with the
necessity of using the word heirs in order to convey more than a life
estate and provides that the grantor shall be deemed to have granted
all that was in his power to dispose of. Other jurisdictions with similar statutes have held that even if the word heirs is not used in the
reservation of an easement the grantor is not limited to a life interest.22
Implied Grant
An easement by implication is created by the construction placed

upon the terms and effects of an existing deed.23 The two types of
implied easements that have caused the most litigation are found in
those cases involving ways of necessity and easements arising from
maps or plats.
A way of necessity is implied when a person grants lands to which
there is no accessible right of way except over his own land or retains
land that is inaccessible except over land that he has conveyed. A
way of necessity can arise only in cases in which a unity of title exists
from a common source other than the original grant from the State
24
of Florida or the United States.
Chapter 704 of Florida Statutes 1951 provided for an extension of
the common law rule by permitting the existence of ways of necessity in
specified situations when a unity of title was lacking. The Supreme
5
Court of Florida in South Dade Farms, Inc. v. B. & L. Farms Co.2

declared the statute unconstitutional on the ground that its application constituted a deprivation of private property without due process
of law. The decision was limited to the facts of the case, but nevertheless it caused the Florida Legislature to rewrite the entire chapter.
The present chapter 704 specifically delineates the differences between a common law way of necessity and a statutory way of necessity
2olbid.
2iFLA. STAT. §689.10 (1953).

22'Webb v. Jones, 163 Ala. 637, 50 So. 887 (1909); Presbyterian Church of
Osceola v. Harken, 177 Iowa 195, 158 N.W. 692 (1916); Beinlein v. Johns, 102 Ky.

570, 44 S.W. 128 (1898).
23Burdine v. Sewell, 92 Fla. 375, 885, 109 So. 648, 652 (1926) (dictum).
-4Guess v. Azar; 57 So.2d 443 (Fla. 1952); Littlefield v. Hubbard, 124 Me.

299, 128 Ad. 285 (1925).
2262 So.2d 350 (Fla. 1952).
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and provides, in section 704.04, for the compensation of a person deprived of property by its application.
If streets and parks, as they exist on a plat, have been dedicated
and accepted by the governing body, public ways are created according
to the specifications of the plat. But, even if the streets or parks, because of lack of acceptance or some other cause, have not been finally
dedicated to the public, private easements should be implied for the
benefit of those who purchase in reliance on the plat. The court may
determine that a grantee has only a way of necessity, thereby limiting
him to the common law right of access, or it may determine his rights
by resort to either the "unity rule" or the "beneficial or complete
enjoyment rule."
The unity rule implies the grant of easements in all lands designated for public use by plat; it is based on the quasi-public nature
of these platted areas..2 6 The beneficial or complete enjoyment rule
provides that easements shall be implied only to the extent that the
deprivation of such easements would reduce the value of the property of the grantee. This rule is based on the assumption that the
grantee has purchased in reliance on the plat. Under the latter
rule the complainant must prove that the value of his property will
be substantially diminished if he is denied the easement claimed. 2 7
The Supreme Court of Florida recently considered the two rules in
Powers v. Scobie28 and stated that it had previously applied the unity
rule to parks. 29 The Court stated, however, that the application of
the unity rule to streets and alleys would be impractical in Florida
because so many of the unimproved areas that were subdivided during
the land boom have yet to be reclaimed from the "thorns and
thistles." The Court then proceeded to adopt the beneficial rule for
streets and alleys.
Since the decision in the Powers case the Court has followed the
unity rule in regard to an oceanside park3" and the beneficial rule in
regard to platted streets, 31 indicating that the doctrine of the Powers
case has become well imbedded in the Florida law of easements.
26Tietjen v. Meldrin, 169 Ga. 678, 151 S.E. 349 (1930).
27Whitton v. Clarke, 112 Conn. 28, 151 At. 205 (1930).
2860 So.2d 738 (Fla. 1952).
29See Boothby v. Gulf Properties of Ala., 40 So.2d 117 (Fla. 1949).
3oMcCorquodale v. Keyton, 63 So.2d 906 (Fla. 1953).
3lBrooks-Garrison Hotel Corp. v. Sara Inv. Co., 61 So.2d 913 (Fla. 1952).
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An easement that has been granted for a specific purpose or for
the accomplishment of a particular task may be held to have terminated when it has fulfilled the purpose for which it was created. One
case,32 dealing with a right of way that had been granted in connection with a sale of timber rights, held that the easement was limited
to the life of the contract conveying the timber rights. The easement
was merely a privilege appurtenant to the cutting and removing of
timber.
Adverse possession may destroy private easements. For example,
in Mumaw v. Robersons3 private easements were held to be barred by
the erection and maintenance of fences under color of title for the
statutory period of seven years.
BURDEN ON THE SERVIENT ESTATE

The burden imposed upon the servient estate generally cannot
be changed either by the dominant estate owner or his successors. 34
This does not mean, however, that there can be no alteration of the
use at all. In determining whether an alteration in the use of an
easement is legal, the purpose for which the easement was originally
acquired must be investigated. Use of a way across a servient estate
for one purpose alone perfects an easement for that one purpose only.
But if, during the prescriptive period, the servient estate is used for
a variety of purposes or for anything that convenience dictates, the
resulting easement may be used not only for those particular acts
but for any other purpose needed to serve the dominant estate as
long as it retains its original character.3 5
Difficulty may be encountered if the dominant estate is so altered
in character as to require a different use of the servient estate. The
general rule is that, if an easement is acquired by .adverse use for
purposes required by the dominant estate and the dominant estate
is altered, the easement can still be used to serve it in the changed
circumstances as long as the change is merely one of degree and not
of kind.36 Whether a change is one of degree or of kind sometimes
32Brown-Florida Lumber Co. v. Hicks, 127 Fla. 485, 173 So. 351 (1937).
3360 So.2d 741 (Fla. 1952), 6 U. FLA. L. REv. 566 (1953).
34Crutchfield v. F. A. Sebring Realty Co., 69 So.2d 328 (Fla. 1954).
35See Parks v. Bishop, 120 Mass. 340, 21 Am. Rep. 519 (1876).
3 See Baldwin v. Boston & M.K.R., 181 Mass. 166, 63 N.E. 428 (1902); Parks
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constitutes a rather difficult problem. An obvious example of a change
of kind would be if a dominant estate originally a farm were changed
by the erection of a manufacturing plant on the premises. If a dominant estate on which nothing existed except one residence held an
easement of ingress and egress across the servient estate and the change
consisted of the construction of another home, the change would
probably be held to be one of degree rather than of kind.
ENFORCEMENT OF RIGHTS

In some cases mandatory injunctions have been granted for the
purpose of removing encroachments on easements. The Florida
Court, however, is cautious in granting an injunction and has stated
that such relief is a "drastic remedy" regarded with "great circumspection" and that removal of such encroachments will be ordered
only when demanded by the equities and circumstances peculiar to
the particular case. 37
Apparently the question of damages has been dealt with in only
one Florida case. 8 That case involved a breach of a contractual relationship. The defendant, owner of a lot adjacent to plaintiff's apartment house, agreed that he would not build on the north ten feet
of the adjacent lot for five years. The Court held that the measure
of damages for the breach was the difference between the rental value
of the apartments situated on that side of the house nearer the adjoining lot before and after the breach of the easement.
Whether an easement exists will depend upon the existence of
the characterizations previously mentioned. Once an easement has
been found to exist, it is as much an enforceable and transferable
property interest as any other interest in real property. The practitioner should look not only to the statutes and cases governing
easements but also to those governing real property transactions generally.

v. Bishop, supra note 34.
37Robinson v. Feltus, 68 So.2d 815, 816 (Fla. 1953).
3SRudene, Inc. v. Racine, 132 Fla. 739, 182 So. 433 (1938).
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